WHY HAVE A PARTNERSHIP AGREEMENT?

Partnership disputes are highly disruptive. Although a properly drafted partnership agreement may not prevent disputes it will help clarify the position and lessen any adverse impact.

A partnership without a written agreement is a ‘partnership at will’. This means that relations between partners are governed by the Partnership Act 1890. A ‘partnership at will’ is an unstable business relationship as it can be dissolved at any time with the following consequences:-

· Notice may be served by any one partner on the others without their prior knowledge or consent.

· Such notice may take immediate effect and no reason need be given to justify it.

· The notice may result in the forced sale of all partnership assets (including the surgery premises) and the redundancy of all staff incurring potentially large financial liabilities.

· Following dissolution, a group of partners may want to set up on their own but there is no certainty that they will be able to obtain a new GMS or PMS contract.

· There is no restrictive covenant.

· During the lifetime of a ‘partnership at will’, all partners are deemed to have equal profit shares unless there is clear evidence to the contrary and most decisions may be made by simple majority. Hence a written agreement should reduce significantly the potential for serious disagreements and instability.

The GPC recognises that not all GPs wish to commit themselves to a full profit-sharing (equity) partnership with the risks and commitments that it entails. This guidance therefore recognises that some practices may wish to make provision for ‘partners on a prior share of the profits’ (often known as ‘fixed share partners’) who, are partners in their own right, who have a full range of partners’ obligations, who are held out as partners and who receive a fixed income. A

fixed share is a fixed sum of e.g. £X per annum which is paid to the fixed share partner before the other partners divide the balance of the profits in their percentage shares. A fixed share partner is not a salaried GP who is an employee of the partnership. However, specialist advice should be sought concerning the liabilities of ‘fixed share partners’ particularly with regard to taxation matters.

This position should be contrasted with that of salaried GPs for whom separate arrangements should be put in place. This guidance does not cover their position and GPs are recommended to obtain advice from BMA local offices and LMCs.

A BASIC FRAMEWORK - The following issues should be included in a partnership agreement as essential clauses. Further guidance is set out in the table below.

Business Details:

Details of the parties, and commencement date and duration of the partnership 􀁔
Dissolution 􀁔
Assets:

Capital assets 􀁔
Valuation of partnership assets 􀁔
Premises 􀁔
Income and Expenses:

Statement identifying the nature of the business 􀁔
Details of income, including treatment of private income 􀁔
Details of personal expenses 􀁔
Details of expenses charged to the trading account 􀁔
Profit and loss 􀁔
Fixed share partners 􀁔
Accounting:

Details on production and location of annual accounts 􀁔
Agreed profit shares of each partner 􀁔
Details of partnership accounts 􀁔
Signing annual accounts 􀁔
Statement about taxation 􀁔
Partners leaving in year and the apportionment of achievement and aspiration payment 􀁔
Practice policy on a partner doing outside work 􀁔
Superannuation:

Details of the superannuation arrangements 􀁔
Retirement/expulsion:

Details of voluntary retirement 􀁔
Period of mutual assessment 􀁔
Expulsion 􀁔
Compulsory retirement 􀁔
Suspension 􀁔
Effects of retirement, expulsion or death of a partner on the practice 􀁔
Restrictive covenants 􀁔
Partners’ obligations to each other:

Statement about partners’ obligations to each other 􀁔
Statement as to how partnership decisions are taken 􀁔
Partners’ holidays, study leave and CPD arrangements 􀁔
Illness of a partner and leave/insurance arrangements 􀁔
Management:

Leave – maternity, paternity, adoptive and compassionate 􀁔
Gifts and legacies 􀁔
Disputes
